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Photo journalists who sometimes freelance work 
should have an awareness of the legal issues relating to their work. 
The history of litigation involving photographers is Glouded by 
ffiismpplication of existing law, ambiguity in appllQatle law, and lack 
of knowledge on the part of all parties* Nonetheless, certain basic 
principles, if followed, provide a measure of guidance for 
photographers who sincerely nish to keep themselves out of cGStly 
legal battles* Pour areas of mass cemmunication law that bear 
particular relevance to the photographer are invasion o£ privacy, 
libel, contracts, and copyrights, A nunber of court cases involving 
photographers illustrate several tenets that phctographers should try 
to followp including the needs to understand privacy law, to know how 
captions under phctographs can make them libelous, to use consent 
forms in all photographic work, to register photographic copyright, 
and to occasionally talk to local attorneys about current issues in 
media law* (A list of 13 principles/suggestions for photographers to 
follcw is offered*) (BL) 
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Probably the most terrifying words any coMiimicator can evar haar are, "I'm 
going to BUS you*" In the caea of a reporteT; or a public relations practitioner, 
that sick feeling in the pit of one's stomach will be shared with some sort of 
co^orate entity* PhotogrAphere ^ however ^ frequently face law suits alone because 
they either moon-light on the side, doing such uhings as taking wedding pictures, or 
becauae they make their living free-lancing. 

Like any coimimlcator, a photographer can get into legal trouble in three 
vays: genuine accident , Idiosyncratic situation, or lack of legal knowledge* A 
photographer, by accldenf:, may get something in the backgroimd of a picture—say a 
r'^uple being rather amorous on a park bench— which he/she doesn*t even notice until 
threatened with a suit for invasion ^1 privacy. An Idiosyncrasy in state law might 
require that a buslneBS peroon must set a firm delivery date for goods or services 
and then, if that date proves unworkable, must inform the client in writing of the 
delay. Or, If a photographer doss not reatize that some sort of Identifying mark 
must appear on the prints in order for them to be copyrighted, ownership rights 
could be accident ly lost. 

In any of these situations, the photographBr is almost certain to lose any 
insuing legal action. Just as it is vital that advertising executives have an under- 
atandlng of FTC regulations, photographers must have a working knowledge of the areas 
of law which affect them as conrniunicators , These areas of primary Inportance are 
invasion of privacy, cen tracts, and copyright law* 

Privacy Is probably the photographer's biggest legal headache. Due to the 
sophietlcated nature of much of today's photographic equipment. It is possible for 
the photographer to take reasonably clear pictures at great distances without any- 
one realizing that a picture Is being made. In the fall of 1979, a photographer in 
a small Alabana tOTO was threatened with legal action when the paper he worked for 
printed a strike picture he had taken showing an irate teacher with a metal pipe 
raised against some of his fellow teachers. The strike was settled shortly there- 
after | and in the midst of the general good will, nothing further was said about the 
threatened suit* A more serious problem might have developed had the strike been 
protracted or had persons been injured in the incident- 

That same fall, a Louisiana newspaper was sued for printing a picture of a 
houea under which a outline ran^ describing the home as being 'Veather^beaten," 
The state court decided the case in fav^r of the newopaper, holding that' since the 
picture was taken in a public place (the sidewalk) of a site that myone could see 
just by walking past it, thare had been no actionable invasion of privacy,^ 
Although the paper was lucky, ttonetheless, the simple burden of defense was costly. 
Had that same photograph or one similar to it been used in a advertisement for a 
local business in the midst of a paint salej the result would have been quite 
different. The photographer's responsibility or liability would depend upon the 



CI rcianstanees of both how and why the orlgtaal photo hpd been taken. 

Because It la possible for a photographer to take plcturee Burreptitiouslyj 
there has been a wealth of litigation botween photographers and those who have mi- 
^d^ttiftgly md/or uMdlllngly had their picturea made* Probably the most famous il- 
lustration of the unfiling abject is the case involving Jacqueline Kennedy Onassis 
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and photographer Ronald E. Galella. 

Galella made his living by photographing Onasgii and her two children^ John 
and Caroline, Howeverj he did not merely stand back and calmly take plcturei. In^ 
atead, he frequently used surprise tactics such as jmnplng out from behind bushes In 
Central park to frighten meidjers of the family- On another occasion, Galella 
managed to frighten the horse one of the children was riding, causing It to throw 
the child. On anQther occasion in Central Park, Galella jumped onto a bicycle path 
in Central Park in front of Onassis' son, almost causing hlra to fall from his bicycle. 
Eventually Onassis petitioned for an injunction to keep Galella from coming near 
her or her children. The petition was granted* However, since the photographer 
made his living taking pictures of the Onassis family, the court allowed him to 
continue photographing them so long as he remained at least one hundred yards 
from the fmlly residence and fifty yards from members of the family.'^ 

Galella sidssequeutly filed a petition toi: Injunctive relief from the restrictive- 
I vij unction. In the meantime, he did not allow the injunction against him to keep hijn 
from taking pictures in his usual way* km a result ^ Galella was called into court 
to show cause why he should not be held In contempt for violating terms of the court 
order* While on the stand, the photographer perjured himself so blatantly that the 
presiding Judge was shocked into disbelief. Essentially, everytime the clock 
ticked I Galella 's testimony changed* To say that the judge was displeased would 
be a gross understatement i 

We still find ourselves amazei at the non-stop character of plaintiff's 
false testimony. Blatant perjury for publicity. Plaintiff condeirined his 
complaint and earned its dlsmlseal out of his own mouth. . .Plaintiff was a 
litigant before us and as such entitled to be heard in full. He stretched 
it to the breaking point.,. What plaintiff accomplished was Infinitely worse 
that "much ado about nothing". . .We were simply aghast at trial, and continue 
to be at the unlimited effrontery with ^ich plaintiff inltated, attempted 
to sustain and failed miserably to establish, his spurious assertioni. 

The court, in reaching Its decision, differentiated Galella work from that 

of a "newi photographer ^ a news reporter or a photo journalist endeavoring to get a 

story about a woman and her two children who were, and in our opinion are still, the 

object of legitimate public interest," In other words, part of what the court was 

saying was that use of some of Galella' s techniques might have been permissible had 

he been pursuing a news story of some sort. However, since his object was staply 

t« get pictures of Onaasle and her family, for direct personal profit with no "news" 
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stress or mgla, his method of taking plwtographs was nothinn less than haraesaent. 

In all likelihoods Galella could have raade a stronger ease for himeelf had 
he not used his icare tactics. The court, in a discussion of the First Amendment 
aspects of this case, stated that mder most circimstauces, the comings and goings 
of piilic figures could be deemed newsworthyp in the public Interest, and that 
any attempt by the court to ccmpletely restrain Galella from taking pictures would 
constitute a prior restraint on the press ^ The court seamed quite willing to con- 
sider the newsworthiness of the Onassis* family aciivitlea of greater importance 
than their right to privacy. However , Galella lost the case himself ; the court 
did not look with favor upon the circus he created In the courtroom or In his 
professional activity* 

Each photographer must decide for hlm/heraelf how to go about "getting the 
picture;" however^ comion sense dictates that some photojr listic techniques 
will enable the photographer to do more than just get the 'iture-^they will serve 
to cause a great deal of trouble* Harassment is uncmsclonable so far as private 
citizens are concerned* Aggressive news gathering. Insofar as public persons^ are 
concerned, is not only tolerable ^ but also desirable,^ 

Public figures are a constant sourcs of trouble for photographers i firsts 
because who will be considered a piAllc figure depends upon a standard which is not 
absolute I second, because laws which protect the individual from unauthorised use 
of his/her picture for another's gain also vary in application. This sort of 
invasion of privacy is commonly known as appropriatioii^^uslng another* a likeness 
for personal pain. 

Comedian Pat Paulsenj as a part of a national publicity campaign in 1968, 

mnaoimced that he would be a candidate for president that year* He made campaign" 

appearances, had "campaign" buttons made and even received a few votes in some 

state primaries* A poster mmufacturlng company in New York produced a poster of 

Paulsen which carried the captirn "Paulsen for President*" The comedian sued the 

company for invasion of privacy through appropriation* In his argi^entSj Paulsen 

contended that his race for the presidency was only a joke* The court determined j 

however^ that since Paulsen had annoi^ced his "candidacy *" had made "campaign" 

appearances, had received some preliminary votes, and had done the sort of things 

which candidates tend to do, he was in fact a candidates 

It is apparently plaintiff -s position that since he is only "kidding" and 
his presldeirtlsl activities are really only a ''publicity stunt" they fall 
outside the scape of conanitutlonally protected matters of public interat. 
Such premise Is wholly tmtenable. When a well-known entertainer enters 
the presidential ring, tongue in cheek or otherwise, It is clearly newsworthy 
and of public interest, A poster which portrays plaintiff In that role, and 
reflects the gplrit in which he approaches said role, is a form of public 
interest presentation to which protection must be extended* That the format 
may deviate from traditional patterns of political comnentary, or that to some 
it may appaar B©re entertaining than informing, would not alter its protected 
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it his - t jider a statute which allowed the use 
^onm^ - "^"^ ' lin, he lost his case because the court 

' -iv jn— that is, the right of the people to be 
. ^ .dential contest. The court protected the 

political implications surrounding the 
- ..er. 

973 as Howard Hughes attempted to keep his name, 
likeness and biographical . fno^aclon from use in an adult educational career game. 
The court noted that this area of the law is plastic and each case must be decided 
by weighing the policies i "The pdbllc interest In free dissemination of Information^ 
against the interest in the preservation of inviolate personality and property 
right. Among the relevant factors In such decision are the media used, the nature 
of the sti^Ject matter^ and the eKtent of the actual Invasion of privacy," The 
photogr^her needs to consider more than the subject at the time the photograph 
is "caught;" consideration must also be given the projected use* 

In 1962, actress Shirley Booth brou^t suit against Holiday magazine for 
unauthorized use of her likeness in an advertisement. The picture had originally 
appeared on the cover of the magazine* Subsequently^ however, that issue of 
Holiday was included in an advertisement for the magazine* Booth sued under a New 
York statute which prohibited thy use of an individual's photogrrph In an advert laa- 
ment without the consent of that individual* The court ruled ^ however, that 
Booth ^s picture had not been ussd for advertising purposes per se* That the publish- 
er happened to chose that partlctilar issue of the magazine to be used in the ad- 
vertisement because it was illustrative of the publication was enough to protect 
the use. The court wrotei 

...it suffices here that so long as the reproduction was used to illustrate 
the quality mwi content of the periodical In which it originally appeared, 
the statute was not violated^ albeit the reproduction appeared in other media 
for the purposes of advertising the periodical* .* essential t^ the holding 
is that thare was nothing in the reproduction which suggested* , *or could 
reasonably suggest that Miss Booth had endorsed the magazine, ** The case 
nevertheless sawei to Illustrate that merely the juxtaposition of a person's 
likeness with a commercial presentation is not determinative. 

The same New York statute foraed tha basis of a suit brought by Pola Negri, 
an actreis from the silent Mvle days, agal^t Scherlng Corporation. A clip from 
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a 1922 movie, "Bella Donna,*' was used as the illustrstlon in an advertisement 
for a cold remedy, Polaramine, Negri was depicted in the picture itandlng full 
length with her features clear and recogiiigable although the picture had been 
t^en some forty years previously. The court found that this picture had in fact 
bp.en used for advertising purposes although the identity of the woman in the picture 
was Irrelevant to the product the advertisement was attmptlng to sell. The court 
held that the statute had been violated since the woman in the picture could be 
construed to be reconmending the product especially since the first four letters 
of the product name spelled the plaintiff's first name. 

In 1971, a private citizen plaintiff brought suit against New York magagine 
for using his photograph on its cover without his permission. The picture had 
been taken two years previously when the plaintiff was at the St. Patrick's Day 
parade in New York City, dressed in Irish garb. The court ruled that even though 
two years separated the taking and the publishing of the picture, use of the phoco- 
;|4'aph in connection with the parade was a matter of legitimate piillc Interest* 
This determination was wiusuali depending upon the nature of the pictwre, if a 
considerable amoimt of time separates the time a photograph was taken from the 
time of its publication, the picture is usually held to be of no news value. 

An Alabama womn brought suit against a small dally newspaper for Invasion of 

privacy when the defendant newspaper polished a picture of her which had been 

taken as she exited a Fim House at a coimty fair. Upo i leaving the Fun House, a Jet 

of air blew the woman *s dress up so that she was "exp.^sed from the waJst down with 
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exception of that portion (of her body) covered by her 'panties,' The court 
le^-rmined that, although the picture was taken in a public place, publication constl 
tuted an actionable invasion of the woman's privacy because it disclosed private, 
embarrassing facts about her. In the decision, the court quoted from an article 
written by William Prosser which appeared In the Californi a Law Reviews 

It may nevertheless be suggested that there must be yet some undefined 
limits of coraon decency as to what can be published about anyonei and that 
a photoipraph of indecent exposure, for eKample, can never be legitimate 
"news.""- 

The c art also quoted from the Restatement of the Law of Torts, Vol. 4, Sec. 867, 
"(justifiable tavasion of privacy is eKceeded) ^ere photographs of a person In 
an e^arrassing pose are Eurreptitlously taken and published." If the embarrassing 
pose occurs du-ing an official governnantal action, th^ courts have reached dlf- 
ferlng conclusloi;^. 

A slightly diff stent result developed frotn the Fletcher case. Mrs. Fletcher 
%'lsltlng a friend In New York, learned of the death of her daughter by reading the, 
story In a newpop«r and viewing the published photographs. She sued, alleging 
treapass and Invasion of privacy, Invaalon of privacy, and Intentional Infliction 
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of emotional damages. She was successful at trial deoplte the fact that tha 
photographers were invited into the home by the Fire Marshal and Police Serseant* 
The photographers reported that they entered through an open door; they further said 
that there TOS no objection to their entry mud that they did so quietly and peaceably* 

etate supreme court based its decision of "coffimon usage, custom and practice. 
Because the material reported Was acknowledged to be true and in no way inaccurate s 
the newspaper and its photographer won* Apparently, then* a photographer does have 
fairly strong protection for those actions which follow the usual practice or ac-' 
cepted custom™if the subject is newsworthy and the results are accurate. 

Invasion of privacy can occur not only throuph appropriation or public dis- 
closure of embarrasilng facts, but also through misrepresentations ^ or what is com- 
monly called false light invasiOTis of privacy, Edward and Mary Jane Rtisoell 
brdught suit against Marboro Books in 1959 for invasion of privacy through a false 
light representation, 

Mrs, Russell had posed as a model for a picture which was later altered 
and appeared with a suggestive cutline* Although she had signed a release giving 
restricted use of the picture to the photoprapher ^ the alt erar ions and caption were 

sufficient to state a cause of action because together the caption and the altered 
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picture placed Mrs. Russell in a false light. 

Local court records are littered with cases Involving the modification of 
photographs* Although the actual rules vary from state to state, significant prob- 
lems develop, \rtien, as In the Russell case, the "spirit" of the original Is violated. 
Even the traditional consent form has been ruled Invalid in the trial level when 
the resulting use is a drastic modification of the inl-tlal photograph. On several 
occasions the losses have been based in privacy law, in others that base has been 
libel. It is Important to know that violation of contract terms , such as non- 
payment of promlead fees, does not establish groimds £gr an' invasion of privacy 
finding. 

Intrusion into a person's solitude may also constitute a legal wrong even 

if the picture Isn't used* The mere violation of another -s right to be let alone is 

looked upon with displeasure by most courts. In a case which developed in Maine, 

the court deteralned that photographs taken of a patient In the final stages of 

a fatal illness constituted intrusion al'Aiugh the photographs were taken by the 
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patient -s physician for his own personal use. 

In another intrusion case, two Life reporters, in collusion with the police, 
went to the home of a quack healer. One of the reporters complained of a Imp In 
her breast and asked to be eKamlned. The other reporter, ostensibly the woman's 
huabmd, was wired for radio transmission to a police van parked nearby. He also ha 
a hidden camera on his body* The court ruled that the healer was limocent not only 
because of the entrapMnt issue, but also because his privacy had been invaded. 
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Frequently, whether a photographer vlll win a privacy suit depends upon the 
mood of the court. The best protection is to obtain consent of the subject of the 
photograph. Without such a form (i.e. a written release), the photoiraphar la on 
shaky ground. The second best defense against invasion of privacy would be a 
claim that the picture is of a socially significant, newsworthy event about which 
the public had both a need an a right to know. If the photographer has not obtained 
a release or cannot prove that the event was newsworthy, the best action would be 
to find a very good attorney who can keep daciages at a minlnum. There Is really 
no way for a photographer to completely avoid the possibility of privacy actions; 
however, it is possible to reduce the number of suits filed and the amount of damages 
awarded the plantiff by being aware of and taking steps to avoid potential problem 
areas . 

Libel is another area of concern for photographers. Three elements must 
be present In order for a photograph to be considered libelous— publication, de- 
famation, and identification. 

Publication may be accomplished either by printing the picture in some sort 
of book, magazine, or newspaper, or by showing it to another individual. The courts 
have consistently considered showing either a defamatory article or picture to a 
third party sufficient enough to warrant a finding of publication. Defamation 
occurs when a picture lowers a person in the eyes of peers or business associates 
or In some other way does damage to the reputation so that he/she suffers emotional 
stress or Is precluded from eamli^ a living. Identification does not necessarily 
have to be by name. Anything which will enable even one other parson to identi-Ey tte 
injured party will be considered sufficient identification. And, as the old cliche 
goes, a picture Is worth a thousand words. 

Probably the first rule for photographers to follow in order to avoid prob- 
lems with libel is this: don't stage a picture if it is going to be presentea as a 
straight-forward representation of the truth or actuality of an event. In 1974, 
the Supreme Court handed down a decision based on the pitblication of a story and 
pictures about the family of a man who had been killed in an automobile accident 
five months earlier. The man's widow was not at home when the reporter and photo- 
grapher arrived, so the two interviewed the children t-ho were home. Before leavlag, 
the photographer asked the children to make certain changes in the home environ- 
ffl^t prior to taking the photographs . The ruling was in favor of the woman and 
her fjTOlly because of the pretentious, false and misleading nature of both the 

pictures and the story. 

In a 1956 New York case a photographer lost a libel suit initiated after he, 
sold a file picture to a magazine. The picture was taken of a dress designer's 
model, but it was used as a cover picture and as an illustration of one of the 
atorlea in the aiagazlne. On the cover, the picture was headed "Shamaless Lovei" 
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Imterlor use was as m illustration entitled, "Man Hungry," The court held that 
both the picture and the story libeled the woman because it held her "up to poss^le 
scorn and rldleule*" It would seam that prudent photographers should refrain 
from ustog a picture for mythlng other than its original intended uee and to avoid 
using misleading captions. 

Photographers also need to be cautious about exactly what does appear within 
the finished photograph. Two business pacple on a downtown street, if photographed 
usually do not have a cause of action. If , however^ in the photograph the two 
persona are pictured beneath a slga for a topless cliJb, or seemingly emerging 
from an infamous club, then a cause for action is probable. In most cases in 
which the photograph itself establishes the defamatory cause, the problem usually 
developes in distance reduction. The three dtainsions of life becotne distorted 
drastically when they are reduced to the two diffienslons of the photographer's art. 

There Is no question that stock photographs used as Illustrations can create 
legal problems. In 1974 a federal appeals court ruled against McGraw«Hill, Inc, 
because of a picture it had vmi of an auction notice posted on the side of a 
building which belonged to a trucking flm. It was rtm with m article about 
trucking firms going out of b us iness.^^ Taken together the combination became 
libelous. The courts have been consistent in their decisions holding that even if 
printed matter and photographs alone are not libelous, but when combined they 
cause defamation, then an actionable libel has been comltted. 

Photographers, then, need to be extremely carefid with captions. Courts tend 
not to appreciate casual hiMor, Photographs, considered in isolation, are in-- 
frequently libelous. Put with words, however, they sofretliPes present legal probleifts 

Most photographers probably already have a vague notion of the libel and In- 
TOSlon of privacy problems which face them, but few realise the extent to which 
their livelihoods are tied to contract and copyright law. The Inherent nature of 
the process itself mdces it more Important for a photographer to have a firmer workln 
knowledge of contract law than is necessary for any other sort of communicator. Un- 
fortimately, photographers tend to rely on comon use and custom In potentially 
dangerous areas. 

Perhaps the most frequently mistmderstood area of contract law Is the nature 

of a photographer's relationship with allmts, >fany photographers work under the 

notion that they own the negatives they produce for their clients, forgetting the 
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saster-servant Implications of the working arrangCTenr. In TOre than one Instance, 
however, the courts have ruled that elicits rather than photographers retain the 
proprietary rights (ultlmste ownership control) connected with not only the prints 
produced from the negatives, but the negatives as well* 

Dogs seen an Imiocent enough subject, however. In a 1945 New York case, a 
woman petitioned the court for an Injunction to stop a coimereial photographer from 
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selling pletures of hmv pet, The plcturen had been made at the woman -s request and 

the photographer had been paid for the work. Several months later, the photo?;r phfir 

sold a prjUit of the dog to an advert liing agency | the picture was then used in 

advertisement whidi appeared in several newspapers. The court granted the petition 

which rajoined the photographer from ever again publishing or selling pictures of 

the woman's dog without consent. The court wrotei 

The relationship between a photographsr and his customer is that of 
employee and employer respectively and exists a contract betweei them 
hereby the customer obtains all proorietary rights in the negative and 
in the photographs purchased by him 7 

A New York municiple court the followtag year used Ylla as the basis of Its 

decision in a similar case,^^n this decisions however^ the court went even further 

and ruled that although the photographer's invoices stated that the photographer 

retained possession of the negatives, proprietary rights remained with the client 

due to the master-servant nature of the relationship* 

Plaintiff offered in evidence^ as further proof of his ownership of 
negatives, a form of label, which was pasted on some invoices and bills 
sent to defendant after dissolution of his partnership with another, and 
long after he had begmi his business transaction with the defendant, 
which bears the inscription "All Golten and Selgler negatives are property 
of and in possession of Colten Fhotps*" It was not shown that the defen* 
dant assented to this inscription, nor was this proof that it was placed 
on the labels as a result of some specific agreement to such effect with 
defendant .The labels placed on prior bills Indicated no such alleged 
ownership of the negatives by plaintiff's firm. No legal authorities need 
be cited to show that such an inscription could not, in any way, affect 
the defendant's legal ot^ershlp of the negatives ^ without agreement on Its 
part to be boiuid therby. 

The court wrote that although the photographer claimed ownership of the negatives ^ 
the law did not allow such since he was paid by his client to produce the pictures 
and the negatives could, ttierefore, be considered a work product. It is an accepted 
legal tenet that "an OTployee's possession of his employer's property by per- 
mission is lawful, but it is not legal possession in the sense,. that term Is used In 
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contrast with mere physical possession without any right of ownership." 

Not only do photographers surrender proprietary rights to their paying 

clients, they also necessarily surrender the copyright privilege due to the employ(?r/ 

employee nature of their dealings with clients. This surrender, however, applleL? 

anly so long as the client Is paying the photographer. Therefore, if the photo-- 

grapher hires a model or takes the picture gratuitously for personal benefit m- i at 

' 28 
his/her own expense, the copyright privilege is retained* In this Instance, rha 

29 30 
photographer also retains property rights. In ^t anottier case,a free lance phc4U- 

grapher was hired to make a composite photograph of a high school class with the 

agreement that the only payment would be for those copies of the picture which 



might be able to selli The court In this case ruled that the photographer hald the 
copyright, "Where., •the photograph is taken at the expense of the photo graph^:ir and 
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for his benefit, the slttef loses control of the diapoeltlon of the picture i and 
the property rl^t Cany copyright is) in the photographer." ^1 

Problem assoclmted with contracte and oopyrlghts in a photographer/ client 
relationship can be avoided, however, by drawing up a written contract before the 
piature is taken* In Avedon the court wrote, .there Is a general rule of law 
that a photographer, employad to take a picture of a client, retains no rights 
after delivery except such as are e^ressly reserved.' In order to feel secure in 
l^helr work, then, photographers shot^d discuss ownership of negatives rad re* 
production rights with clients before the pictures are taken. The terms decided 
upon should be put Into written fora. 

According to the United Comercial Code §2-201^ a letter or memoranda of 

confirmation Is sufficient to satisfy legal requii^iments In most Instances. Both 

the photographer and client, whether the agreement Is a foraal contract or merely a 

letter of confirmation, must sign said docwent. Thus, so long as the photographer 

has some sort of written dooiflnentatlon to testify to the agreement and so long as 

the further use of the picture is within the --spirit" of the agre^^nt, further use 

is reasonably safe. However, as the Russell case illustrates, where a photographer 

makes alterations to a photograph after entering Into an agreemrat with a client, 

even If the agreement provided for unrestricted use, the photographer may be liable 
33 

for damages. The court. In Its opinion, wrote^ 

#..the model who^.^at time of taking of picture had signed release by 
which she consented to unrestricted use of picture by photographer and 
client had waived all right, to approve Its use, alleged oral agreeMnts 
faetwe^Q photographer, client wd xoodel, restricting photograph's use, 
could not be used to va^ term of the release. .The complaint alleging 
breach of oral agreements regarding use of photograph was insufficient to 
state a cause of action by the complaint alleging damages from use of 
altered pic|iire with suggestive captions was sufficient to state a cause 
of action, ^ 

Client /photographer relations are not the only source of employer/employee 
contract problems for the photographer who also does free-lance work. For thr 
most part, a photographer who Is not self^e^loyed is imder an absolute contract. 
Xhis sort of contract provides for the eo^loyee to be on a twenty*^four hour call, 
seven days a week. Anything the ^[^loyee. In this case, the photographer, pro- 
duces, even if it has only the most tangential connection with the job, belongs to 
the employer* Therefore, In muy Instances, any profits photographers make from 
free-lance work Is siAJect to seizure by the employer. This meus, for eKample, 
that if a photographer si^t^ts a photograph t^en for the ^^loyer to a contest 
and it wins the contest, any TOnetary award may legally be clalioid by the e^loyer. 
Or, if the siAJect of a news photograph asks the photographer for a print wd the 
photographer supplies the print for a fee, the ^^loyer has a legal claim to the 
money received for the print. If, however, the photographer takes pictures ^ile 
on imcaSlon^ or era othMwlse prove that the pictures were taken lAlle acting in 
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the capacity of A private person and not as an employee, the employer can make no 
claim to the photographer* a work. 

In those Instances where a photographer has negatives proceaaed and printed 
by someone else, the courts have protected the photographer's right to sue for 

damages due to the contraetrea nature of the relationship if the film is ruined 

35 

or datuged by the procassor. 

In the Van Dyke case, a photographer purchased a quantity of Kodak film. On 
the boxes which contained the films, a disclaimer appeared stating that the film 
contained therein would be replaced If it were fotmd to be "defective In nanu- 
-acture, labeling or packaging, or If damaged or lost by us or any subsidiary 
cofflpany. Except for such replacement, the sale or subsequent handling of this film 
for any purpose Is without warranty or other liability of any klnd."%fter pur- 
chasing the film, the plaintiff used it in Alaska where he was fulfilling a contract. 
Upon his return, he took the film to a processor to be developed and printed. The 
processor, however, damaged the film, making it Impossible for the photographer 
to fulfill the terms of his contract with his client. He sued for damages. In- 
cluding the expense of returning to Alaska to retake the pictures | the court, pre- 
simlng negligence on behalf of the processor, awarded the plaintiff's requested 
damages. However, the court fotmd two contracts had been entered into in this case- 
one when the film was purchased (this was covered with the Wfflrr«,nty printed on the 
package) and one ^rtien the photographer returned the film to be processed. This 
second contract, the court said, was outside the bounds of the package warrantly. 
It was an Implied contract and the processor was therefore liable for negligence 
In his huidllfig of the film. The court wrotei 

Furthermore, even If as defendant contends, the terms of the notice 
upon the label accompanying the sale by It of the film did survive and be- 
come Incorporated Into the sttsequent contract for processing, neverthe- 
less, such terms would not be construed to have the effect claimed by de- 
fendant. The notice was drafted ^thout the plaintiff being consulted on 
the contents or working thereof."^ Inaamuch as the parties were then 
contracting with reference to the sale of the film, with processing ex- 
pressly excluded, the statOTentts in the notice, strictly construed, are 
referable only to the warranties and liabilities In connection with the 
sale of the tnexposed film."' 

In another New York case, however, the court determined that the plaintiff 
was entitled to only the replacement cost of the film although the damaged film 
had been shot In Florida. In this case, the plaintiff had also sued for the cost 
of returning to Florida to re-shoot the pictures P The difference In the courts' 
detemtaatlons of these two cases may lie In that the first case Involved a photo- 
grapher who had gone to Alaska to fulfill a business contract whereas the second 
ease Involved a man who had simply lost vacation pictures due to processor In- 
eptltute. Generally damages In this sort of case are assessed by the value the 
plaintiff places on the property lost . 



Wiete personal property is without ftarket value, evliCTce as to cost or 
other cone Idarat Ions affecting Its valuation , real or intrinsic ^ are ad- 
mlsslbis to establish value. Where there la the destruetlon of personal 
property id.thout a .market value. It does not mean the property Is value-* 
less and that damages cTOnot be recovered by the plaintiff. It is entitled 
to dM^ges based upon Its special value to the plaintiff. ^0 

Photographs^ hoireveri have yet another type property value . Because they have 

artistic merits photographs are copyrightable imder U,S.C, 17 I 101* This leads 

directly to another area of legal concern for the photographer. Without copy* 

right, the creator has no legal protection regarding the use and refuse of the 

work. 

In order to qualify for copyright, the photographer need only insure its 
''uniqueness I this is usually accomplished by affixing some identifying mark to 
the picture. This may be situated In an obscure portion of the finished work, but 
the photographer must be able to point It out to the viewer. Additionally, of 
course^ the familar pattern "^^t name of creator ^ date must be placed on the 
reverse of the print or the back of the matted work. It is absolutely essential 
that both these aspects be present* firsts a means of establishing the tmlqueness 
of the work and, second, the copyright legend which carries an implicit warning 
regarding further use. Although the end of the creative process marks the be* 
ginning of the copyright protection tmder the present law^l to Insure protection 
.ta the courts should su^ action ever become necessary, registration is required. 
This is accomplished by coffipletlng a VA (vistial arts) registration fora. ThiSj 
plus a $10 fee, must be sent to the copyright office, along with the materials 
to be protected* ^2 Most photographers keep a supply of these forms available, ^3 

The material to be protected by registered copyright may be presented in 
a ntm^er of ways* Single pictures may be protected with registration and fee. 
When time Is a genuine issue, although single work registration is eKpenslvei 
it may be the most economical In the long rtm. Contact prints or composite 
photographs may be used to protect a group of photographs* The composite may be 
created by simply placing a group of prints on the floor or any other flat surface 
and photographing the entire lot at one time.^^It Is also possible to combine 
photographs by st&Ject or timm orientation and have the '*book*llke" collection 
protected tmder a single registration. Others prefer to submit transparencies 
and strips of transparencies for protection, Herei however » It is necessary to 
run the copyright legend Information on a label which may be affiled to' the side 
of the mount or at the beginning or end of the strip. The major advantage of 
registering a number of works at one time Is the cost reduction, ., one registra- 
tion, one fee. 

Copyright registration, although not required to allow protection, ensures 
that the copyright holder has additional bases for ptmltlve action taken against 




^le iAfrtoger. Without a eopyrightp photographers havi. no legal recourse should 

anQther rapTOduae their plctyres without permlision. Not only doee a eopyrlghfe 

prot€6't the work Itself from further use. It also protects against reproduction 

hy drawing or paint lng» Aa Alabama nagaalne which had rim a photographic cover 

and a related eover story, sued a newspaper for infringement for its use ©f a 

sketch of the eoveri used as art, in a story on the same topict Although the 

case was never litigated, the newspaper would probably have lost because of the 

deliberate nature of the use. Infrlngwent also occurs ^en one photographer 

Intentlally rad purposely goes out and "re-creates" a picture another photographer 

has already taken and copyrighted « 

Certain uses of copyrighted materials, however, are permitted mider the fair 

use section of the codet In general, purpose and diaraeter of the use, the 

nature of the protected work, the amount to be copied, and the effect i^on the 

potential market , are the major factors considered* Allowed uses include 

criticism, comment, news reporting, teaching (deluding production of multiple 

copies for classroom use), scholarship or resear^. At times, even the commercial 

46 

or noiaproflt status of the nature of the use will be considered « 

Because copyright protection attaehes to the creator of the artistic x^rk, 
determining Just who is the creator can become an Issue. Copyright becomes some- 
l^hat complicated when dealing with pictures taken for someone else* These works^ 
commissioned and paid for by someone other thm the photographer, are referred to 
as "works vmde for hire," These works are "prepared by an e^loyee within the scope 
of his or her employment," The copyright period for such work Is 100 years from the 
date of creation, or 75 years from the date of pt^licatlon, which ever is shorter. 
Works created by photographers for their own use may be copyrighted by that photo- 
grapher, as creator. The duration of such a copyright Is life of the photographer 
plus fifty years. Should unauthorised, publication occi^ within that period, the 
photographer or his/her estate mmy sue for copyright infringement* 

Despite the cost and paper-work hassels of obtaining copyrights for photo- 
graphs, they are still the best protection any photographer can have for his or 
her work. Without a copyright, the photographer is essentially ^thout legal re* 
course should m InfringeMnt of his/her work occur. And although registration is 
not required In order for a copyright to be valid, having a registration certifi- 
cate can prevent a long ud wcertaln eourt battle which the photographer could 
lose, 

Unfort^ately, the history of litigation Involving photographers is clouded 
by misapplication of eKlstlng law^ ambiguity In applicable law, and lack of know'- 
ledge on the part of all parties. Nonetheless, certain basic principles. If fol- 
lowed i provide a measure of guidmce for photographers who sincerely wish to keep 
themselves out of costly legal battles. 
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1) Invasioni of privacy are best defended by newaworthlness or consent. 
Prudent brtiavlor allows thefle dmimsBB to be effective* 

2) All that happens In publle, within sight of the public, is not "public," 
Both the content or sub J act and the use given the finished photograph are evaluated 
by the court, 

3) Trespass on private property and harassment of the subject In the taking 
of the photograph are almost certain to result In findings against the photographer, 

4) Appropriation or coimercial gain resulting from the use of photograph 
without consent. Is a practice about which the courts have been momt consistent In 
assigning liability to the responsible party, 

5) Newsworthineas is time boimd- my n^s photograph used later for other 
purposes might be actionable imder privacy Invasion* 

6) The use of model consent forms for all work. Including news photographs 
which might have a later secondary use^ Is strongly advised * 

7) PiAllc figures are not mlversally rawsworthy. The court considered the 
nature of the Individual's "p^llcness" and the use given the photograph, 

8) Llbal can occur In a photography usually because of the missing dimension 
of distance. All photographs shoidd ba carefiily viewed prior to public dlssiadMtlon 
to avoid this problaro, 

9) Cutllnes and captions can make a photograph libelous, 

10) The accaptanca of Mney for photographic service usually Initiates a 
master-servant or employee^amployer relationship with regard t© aopyrleht, thus 
allowing the commissioner of the effort to be the "creator of record," 

11) Registration of copyright Is a valuable means for protecting tha efforts 
'Of the photographar, 

12) All contracts for amployment nead to be essmmlned caraf^ly for a variety 
of raasons; ability to engaga In free-lance work, shared liability, copyright 
responsibility^ etc. 



13) Occasional discussloni with local mdla attorneys about current Isnues is 



a must. 



This summary of applicable law^ like a prlTOr of how to usa a camera^ cannot 
cover ^erythlng necessary but It can help photographers stay behind their cameras g 
and not In courtrooms ^ without their cmiaras. 
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Jaubert V, Cgowlay Pest-Slgaal . 5 Med, L. Rptr, (1979). 

2 

galella v, Onassli , 353 P. Supp, 196 (U.S, Dls. Gt,, S.D. New York (1972)), 

3 

It should be noted I however , that Galella was given the opportunity to have 
the dlstanoe reduaed if it ms too great to allow him to tske marketable 
pictures. Hs did not object to the ootiditions Inposed by the Judge^ 

^Galella at 206* 

^Public persons today are us^lly found to be those who by virtue of their 
position in ths corporate society have influence over the lives of others or 
who by virtue of their status asstme persuasive roles in society. The 
Supreffle Court wrotei Hypotheticallyp It way be possibla for someone to becori^. 
a public figure through no purposeful action of his owns but the toatances of 
truly involuntary public figures must be ^ceedingly rare. For the iMst part 
those who attain this status have asstmed role of special promlAence to thti 
affairs of society. Some occupy positions of such persuasive power md Inf lu* 
ence that they are deMed public figures for all purposee. Itore eomonly* 
those classed as public figures have thrust thTOsalvas to the forefront of 
particular public controvarslas ±a order to toflurace the rasolution of the 
issues involved. In either event, they invite attention and cosment, . , ,Absent 
claar evidence of general fme or notoriety in tha cramunltyi and pervasive 
involvement in the affairs of society p an individual should not be deemed a 
public personality for all aspects of his life. It Is preferable to reduce 
the public-figure question to a more meaningful contaxt by looking to the 
nature and ^tent of an individual's participation In tha particular contro- 
versy giving rise to the defamation, Gertz v, Welch . 487 F,2d 986, quoted 
hare from 1 Med, L, Rptr, at 1642 and 1644. 

*The courts In the instant case» went so far as to say that a degree of harass^ 
mant will generally be sustained ^en the subject is a public figure. However, 
the court was using a carefully contralled meaning of the i^rd and, as the case 
illustrates » harassment to the point of terrorising a family will not be 



Paulsen v. Personality Posters , ac,, 299 N,Y,S, 2d 501 (1968), at 507-508, 
As an aside, it may also be assmed that tha courts will protect the use of 
pictures of political candidates in Just about all clrcmttstances. It has 
generally bean held that, if a picture does to fact paint a thousand words 
about a politician^ then use of the picture will be protected « A prime 
eKample is the picture of Vice President Rockerfeller ustog an obscene 



RosMOnt Enterprises, Inc. and H oward Hughes v. Urban Systras, Inc., 340 MS 
U 144 (1973, here at WT. — — ' 

) 

Booth V. Curtlg Pub. Co,, 233 N.Y.S, 2d 737 (1962), at 744, 

" Negri V. Schering Corp ., 333 P. Supp, 101 (U.S. Dls, Ct,, S.D, New York 
(1971)). 

'Case is unreported. 

Daily Ttoas Democrat v, Grahm , 275 Ala. 380 (S, Ct. of Ala. (1964):. 



permitted. 
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gesture. 
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48 Gal. L. Rev, 416, 270, Prosssr, "Privaay." 

^*lf the OTbsrrasilng post occurs durittg an official govemmental action, the 
courts hava reached differing conclusions « 

^ ^Florlda Publishing Company v. Klenn a Ami Fletcher > 2 Med, L* Rptr, 1088, a 

Florida SuprOTe Court raversed and rraianded a district court declilon. 
16_ 

Russell V. Marboro Beokg , 183 N.Y.S. 2d. 8 (S* Ct. of New York (1959))* 

^ ^Castama v, Western Graphics Corp . 590 P. 2d. 291' (1979), 
18 

Estate of Berthlauine v. Pratt 365 A, 2d* at 797* 

19 

Dletman v. Ttoe, toe* 449 F. 2d* 245 (9th Clr* (1971))* 

20 

Cantrell Forrest City Publishing Co*, 95 S*Ct* 465 (1974), 

21 

>fartln V* Johnson Publishing Co., 175 N.Y.S* 2d. 409 (1956) at 411* 

22 

Drotzmanns . Inc * v* McGraw-HUl , Inc * , 500 F* 2d. 830 (8th Clr* (1974)). 

23 

The master^servant concept of law ^ests ownership rights in whomever pays 
for work that Is done. In the case of a coBanercial photographer who takes 
portraits, those persons ^o pay to have their pictures made oim not only 
the prints i^lch are produced t but the negatives as well* As ownership 
Impltesi the proprietary rights remain with the person and Include the right 
to control further use* In other words. If the photographer wants to re- 
produce a portrait for himself* he must t^ve peOTlssion* 

24 

Lawrence v. "Jane" Ylla . 184 Mlsc* 907 (S* Ct* of New York (1945)), 

25 

- Col tan v. Jacques Marchala . Inc *, 61 N*Y*S. 2d. 269 (1946)* 

26 ^ 

Colten at 272, 

27 

. Colten at 269. 

Lumlere v, Robertson-Cole Pist * Corp ,, 280 F. 550 (2nd* Clr* (1922)). 

?? 

this ^stance* the photographer also retains property rights* 

30 

Avedon v* Bxsteln 141 P, Supp* 278 (U,S* Dls. Ct,* S.D. New York (1956)). 
See also Altman v. New Haven Union Co , . 254 F, 113. 

^ ^Altman at 113. 

^ ^Avedon at 279. 
33 

Russell V, Iterboro Books , 

34 

Russell at 8. 

35 

-Van Dyke Pgoductlons . Inc. v. Eastman Kodak Co.^ 228 N.Y*S. 2d. 330 
(S- Ct. of New York, A.D, (1962)). 
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^^an Dyke at 332. 
^^Va.n Dy^ at 335. 
^ ^Van Dyke at 336. 

^ ^Goor V. Navlllo 331 N.Y.S, 2d. 619. 

Miodea v. United Alrllnea . Inc .. 224 F. Supp, 341 (1963). 

41 

Copyright Act of 1976. 

42 

Copyright Office, Library o£ Congress, Washington, D.C. 20559. 

43 

They are available from the copyright office and may be ordered In lost 
of 100| there Is no charge for the forms. 

44 

Robert Cavallo and Stuart Kahan, PhotograBhy ; What's the Law ? 
Crown, 1976, p. 66. 

45- 

il07. Title 17. 

46 

' .For Further Information regarding fair use, see 8107, Title 17, 
17 U.S.C. 1302 (a). 
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